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OPINION
Introduction

On February 7, 2007, the Appellants filed this appeal with the State Board challenging a
decision of the Mentgomery County Boatrd of Education {local board) to add three lessons
related ta human sexualily to the health currieulum and to {ield test those lessons, They alao
requested that the State Superintendent issue a stay of the lacal board's decigion (o field lesl the
additional lessens during the Spring of 2007, On March 7, 2007, the State Suporintendent denied
the stay.

The local board therealier [iled a Motion for Summary Allirmance on the merits of the
appeal. The Appellants filed an Opposition to thai Motion, They alse simultaneously filed a
Petition for Declaratory Ruling. The iccal board has fled, in one document, a Response to the
Opposition and o the Petitiom for Declaratory Ruling.

Faciunal Backeround

On Tanuary 9, 200/, the Superintendent of Montgomery County Public Schools (MCTS)
requesied that the Montgomery Comty Board of Edueation approve a field test ol three revisions
to the health edueation svtriculum, The revisions consisted of threa additional lassens: atwo
part 30-minute lesson for 8" graders on “Respect for Differences in Human Sexuvality; & two part
90 minutc lesson for 10" graders on “Respect for Differences in Human Sexuality™; one 45
minuie lesson for 10™ graders on condom use, (See Superintendent’s Memorandum to Board of
Education, BExhibit C, attached to Motion for Summary Allirmance).

The three additional lessons were the result of work started in May 2005 by the siaff of
the Monigomery County Public Schoals® Department of Curriculum and Tnstruction, They
worked with four physicians recommended by the Maryland Chapter of the Ameriean Academy
of Pedtatrics, The four medical consultants who assisted staff were alfiliated with the Children’s
MNational Medical Center (CNMC) in Washington, D.C. Three of the physicians were on the
faculty of the George Washington University Medical School. /4.



The additional lessong wers reviewed by the Citizens Advisory Commitiee (CAC) over
the course of nine mectings. The CAC is chaired by a pediatrician on the sialT of Shady Grove
Haspital and is composed of [ifieen representatives from the commmunity, T

The local board voled to approve the ficld test of the three lessons. I direcled the
Supcriniendent to “inform the Board of the resulis of the ficld-testing of the revizsed lessons and
seck s approval al the appropriate time m preparation for systemwide implementation for the
2007-2008 school year.” Id,

On June 12, 2007, the Superintendent informed the local board of the resulis of the Nigld
test which were positive, Dr, Weast repoited that 91% ol the students invalved received parental
permission to participate in the field test.! (See Tune 12, 2007 Superintendent’s Memo to the
Local Board, p. 3, altached to hme 13, 2007 letter fiow Bresler). The local board, by a vote of 6-
t, approved the three additional lessons for implementation systemwide beginning in the new
school year. See June 13, 2007 leiter from Bresler.

The Grade B lessons are a two-part lesson on “Roespect (or Differences in Fhaman
Sexuality.” Each pard of the lesson provides 45 minules of instruction, a total of 90 minutes for
the entire lessan over the course of two days. Tn the first session, students examine negative
cffceis of sterestyping and harassment, and posiliva results of respect, empathy, and toletaiice on
indtviduals and the school environment, Tn the second scssion, students consider how people
respond to differenecs in gender identity, scxual identity, and sexual oricntation.

The Girade 11 Jessens are on “Respeet for Differences in Finman Sexvality” that huild on
the Grade 8 lesson with information and materials appropriate for the higher grade level, Each
part of the lessen provides 45 minutes of insiruction, for a total of 90 minutes for the entire
lesson over the course of two days. In the first session, students ieam the vocabulary of human
sexuality and build on their understanding with factual information, including refsrences to laws
the schools must follow to prevent harassment and diserimination based on sextial oricntation,
gender identity, and sexual identity. Tn the second scssion, sludenis examine sexual arieniation
imd the challenges related to human sexvality that some adolcscents may face,

A single-session lesson in Grade 10 presents a “Cendom Use Demonstration” for discase
prevention and control. The 45-minuie lesson includes a brief video that demonstrates the
correct examination, vse, and disposal of a condom. The lesson serves as a bridge hetween the
unit of Family Lifc and Human Scxualily, which includes infarmation about coniraception, and
the unit on Discase Prevention and Contrel, which includes information on sexually transmiiled
discase and infection. The lesson emphasizes abstinence from sexual activity as the most
cffective method to prevent unwanted pregnancy and to protect against sexnally transmilled
disease and mfcction, Jd,

1 L gl : :
Tn order 1o partieipate, parental peemission was required to “opt-in” 1o the classes.
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The Appellants assert that the three additional lessons violate:

. Students’ Free Speech Rights;

. The Frec Exercise of Religion Clanse,
. The Bstablishment Clause;

. Equal Profection Clause,

. The Maryland Consfitution; and

. Treedom of Religion.

They alsa contend that the lessons violated numerous provisions of COMAR; are arbitrary and
mreasonabie; and violale sound educational policy.

Tn addition, because the Appellants belicve that there are genuine disputes of material fact
to resolve, they scck a refarral of the case to the Office of Administrative Hearimgs (OAH). To
define the parameters of the case they wish to present at OAH, they request this Board to issue a
Declaratory Ruling that states:

1, T order to satisfy Appellanis® claims that it offends sound
educational policy and provisions of COMAR and ihe
Respondents’ owm Distnct Palictes to teach students that
homosexuality is “innale” when in fact homosexuality is nol
innate, it must he shawn by a prependerance of the evidence that
homaosexuality is not innate.

2, Tn arder to satisfy Appellants® claims that it offends sound
cducational policy and provisions of COMAR and the
Respondents’ own Bisiricl Policics to teach students in the same
class that homosexuality is innate and that it 1s not innate at the
same lime, it must be shown by a preponderance of the evidence
that the two definitions used Lo define the origing and causc of
homosexnality are coniradictory.

3. In order to satisly Appellanis’ claims that the condom
fesson and DVD offend sound cducational policy and provisions of
COMAR, Appellants musi show by a preponderance of the
cvidencee that the condom lesson and DVD fail to clearly wam the
students thal condoms do not affer substantial protection against
the risk of contracting HIV/ATDs and STDs in anal intercourse.

4, In order to satisiy Appellanis’ claims that the condom
lesson and DWVD offend sound educalional policy and provisions of
COMAR, Appellants must show by a preponderance of the
cvidence that the condom lesson and DYD fafl to clearly wam



stuclents that condoms do nat provide nsers with a reasonable
expectation of nol contracting STDs {excepl HIV/ATDSs) in vaginal
inlercourse.

5. Tnn order io satisfy Appellants® claims that the 10" grade
lessoms an sexual variances offend sound cducational policy and
provisions of COMAR, Appellants must show by a preponderance
of the evidence that the teachings contained thergin individaally
and taken together pose a substantial threat that they may lead
adelescents to ermoncously sclf-identify themselves as non-
heteroacxuals.

a. In order o satisfy Appellants' claims that the 8" grade
leszons on tolerance ofend sound educational palicy and
provisicins of COMAR, Appeilants must show by a preponderatce
of the cvidence thai the teachings contained therein individually
and taken together posc a subsianiial and impermissibic
interforence with the role of the family in the moral fvmation of
{he siudents,

7. In order to satisfy Appellants® claims that ihe lessons an
lolerance offend sound edueational policy and other provisions of
COMAR, Appellants must show by a preponderance of Lhe
evidence that the teachings o tolerance fail o teach tolerance of
former homosexnals and that MCPS is intolerant of cx-gays.

Standard of Review

This case involves a decision of the local board concerning a “local policy™ - - (he
decision (o adopt systemwide (hree additional lessons in the health education emriculum. Tn (he
past, when this Board has reviewed cascs challenging local policy decisions, this Board has
pronounced, in a conclusory fashion, that it will dismiss an appeal that attempts 1o use a quasi-
judictal process to Fforee a change in lacal board policy - - whichis a quasi-legiglative decision.
Seq, e.g., Richard Regan v. Monigomary Cownty Baard of Education, MSBE Op. No. 12-29
(Tune 26, 2002) (“We agree with the local hoard that the appeal process is not the appropriate
velicle for modifying the curriculum or adopting a new paolicy governing the teaching of the
curticulum,”) We take this epporiunity to cxplain the reasoning belind that pronouncement,

That pronouncement resis on the principles of separation of powers that offect the SGOTIC
of review lor quasi-legislalive decisions of local boards? As the Court of Appeals has

! Quasi-lepisiative decisions inchide approving, disapproving, enacting, amending, or
repealing a law of ofher measure to set public policy; approving or disapproving an appoimment;

4



recognized, govermmental ageneies, like this Board and local boards, “perform somc activities
which are legislative in nature and thus have been dubbed as quasi-legistative duties . .. Jand
also] “make factual determinalions and thus adjudicate . . . in a quasi-judicial capacity.”
Department of Natural Resources v. Linchester Sand and Gravel Corp., 274 Md. 211, 222
(1975}, When courts review those two types of decistons, they nsc a different scope of review
for each, both of which reflect the fundamental principles underlying the separation of powers
docirine that the three branches of government ats saparate and respectful of each others powers.,
See, e.g., Weiner v. Maryland Insurance Administrarion, 337 Md. 181, 189-191 {1985).

When “an administralive agency is acting in a manner which may be considercd
legislative in nalure (quasi-legislative), the judiciary’s scope of review of that particular action is
limited to assessing whether e agency was acting within its legal boundaries , . . [When,
however,] an agency is acting in a fact-finding eapacity {quasi-judiciat), the courts review the
appealed conclusion by determining whether the contested decision was rendered in an illegal,
arbitrary, [or] capricious . . . manner.” Linchester Sand, 274 Mil. at 223; aceord Adventist
Health Care Inc. v. Marpland Health Cave Cornnt ', 392 Wd, 103, 117 012 (2006); Fogle v.
H&G Restawrant, 337 Md, 441, 454 (1995); Weiner, 337 Md. at 190; County Council of Prince
Genrge's County v. Offen, 334 Md. 499, 507 (1994),

That same seope of review, we helteve, applies when this Board, acting in its jucicial
capacity, is called upon Lo review a decision of a local hoard, When the local boaed®s decision is
quasi=legislative, the Board will decide only whether the local board acted within the legal
boundanies of state or federal law. This Board will not substilule its judgment for thal of the
local board’s “as to the wisdom of the administrative action.” Feiner, 337 Md. at 190. When the
lacal hoard’s decision is quasi-judicial, this Board will review that decision to determine, not
enly whether it is illegal, but also whether it is arbilrary, or unreasonable by asking whether a
reasoning mind would conie to the decision rendered. Even this review does not allow this
Board to substitute its judgment for that of the local board’s. COMAR 13A.01.05.05.

Therelore, we lum to the Appcllants” arguments that the local board’s decision to add the
three additional lessons to the healih education euricolum was illegal.

Analysis
A, Constitutional Challenges

The Appellants assert numerous violations of the United Stales Conslitution including

proposing or ralifying a constitution er constitutional amendment; proposing or ratifving a
charter or charter amendment; adopting disapproving, amending, or repealing a rule, rogulation,
or bylaw that has the force of law; approving, disapproving, or amending a budect; and
approving, disapproving, or amending a contract, Md. Code Ann., Slatc Goy't § 10-502(0) and

(1}



that a varicty of First Amendment rights are violated by the inclusion of the three additional .
lessons in the heallh education curriculum. Underlying almost every constilational argument 1s a
dispute ovor the purpese of the three additional fessons. The local board argucs that the purpose
of the lessons is, in great part, to teach lolerance of sexual diversity. The Appeliants argue that
teaching tolerance of sexual diversity promotes the immorality of homoscxuality which
contradicts their religious beliefs. They assert that, the three lessons are intolerant as to them
and, ihus, violate their First Amendment rights. We addtess cach of the Appellants” argnments
helow,

(1} Free 8peech Righis of Students

The Appellants contend thai the three additional lessons violate the free speech rights of
studenis hecause the lcssons express only one viewpoint on homosexuality and do nat reflect
their viewpaint, (Appeal at 16, 18}, The local board argues that the First Amendment free
speech clause docs not impose viewpoint neutrality on a school’s eurriculum ner does il require
the inclusion of all viewpoints in the cumculum. (Motion at 18-25).

The case law supports the local board®s argument. As the Supreme Conrt has recognized,
“local school hoards must be permiticd to establish and apply iheir curriculum in such a way as
to transmit community valites.” Roard of Edueation v. Pico, 457 118, 833, 864 (1982). The
local board has decided that the three addilional lessons (ransmit community values concerming
talerance of sexual diversity.” In doing so, the school hoard necessarily discriminates among the
viewpoints it wighes (o convey. The Supreme Court ias accepied that result recognizing thal
school curricula ars nat suhject to viewpoint-nenirality analyses: “Much like a. university
selecting a conmmmencement speaker, a public tnstilution selecting spealcers for a lecture series, or
a public school preseribing its emriculum, a broadeasier by its nature wiil facilitate the
expression of some viewpoints instead of othors.” Arkansas Edwe. Television Comm v, Forbes,
323 1.8, 666, 674 (1998) {emphasis added); see also, Downs v. Los Angeles Unified School
District, 228 T.3d 1003, 1014-1006 (9% Cir. 2000, cert. denied, 532 1.8, 994 (2001).

As the local board explains, there is good reason for not requiring viewpoint neutrality ot
the inchision of all viewpoints in a school cwrriculum;

[One of the principal purposes of public education i3 to instill civie virues, Ses,
e.g., Phier, 437 11.5. at 221, Doing so necessarily requires a school hoard to
make normative decisions all the time - whether in deciding to teach the history of
the Holocaust without lending credence to those wha deny il or extolling the

* The President of the local hoard commented in the press release announcing the
approval of the lessons for systemwide fmplementation, * This curriculum provides important
information that our students need to know. All people deserve to be respected regarding sexual
crientatiod, and that’s what these lessons teach our children,” {Atinchment to June 13, 2007
leller from Bresler,}



virtues of democratic rule in ¢ivic class without giving equal time to the “virlues”
of fascism. A viewpoini-neuirality requirement would force the County Board
mto a Hobson’s chioice: cither abandon any lessons on the Holocaust or else
address the horrors of that event, but be foread to turn around and iell students that
perhaps the Holocaust never happened. While the First Amendment prohibits the
povermnent from silencing individoals who argue that the Holocaust nover
happencd, it does not pive those same individuals a vight to insist that the
poverniment convey their views when fashioning a school cwrriculum,

{Mation at 21).

Of course, a government speaker cannot compel individuals to “speak™ in a particular
way of (o support a parlicular viewpoint, See, e.g., Rumsfeld v. Forum for Academic &
fnstiintional Rights, Ine,, 126 8.0 1297, 1308-10 (2008). The local hoard contends that becaunse
parcnts in Montgomery County can deeide whether or not their children shovld attend the
additional lessons through an “opt-in” provision, thers is no compulsion of speech. The
Appellanis contend that the three lessons compel speech beeausc, i students opt-ont of ihe ihree
additional lessons, those students are essentially forced to reveal their moral, ideological or
religious views and if they apt-in, those students are forced to spealt on a “sensilive subject.”
(Appeal af [ 7).

The apt-in provision requires specific parental consent to attend the additional leszons,
Parents do not need to explain to anyone the reasons for their decision not to submit a consent
Torm. Tn this instanee, because there is no compulsion of allendance, we belicve there is na
compulsion of speech. As Justice Jackson staled in lis concurring opinion in MeCollum v.
Board of Education of Schoof District No. 71, 333 U.5. 203 (1948) “The complaint is thaf when
others join {ihe class) and he does nat, it scts him apart as a dissenter, which is humiiiating.
Even admitling this ta be true, it may be doubled whether the Constitution which, of course,
proteets the right ta dissent, ean be construed also to protect onc from the embarrassment ihal
always attends nonconformily, whether in religion, politics, behavior or dress since no
compulsion is apphied [lo attend the class] and no penalty is imposed or threatened from which
we may relieve him, we can hardly base [federal] jurisdietion on this ground.” 74, at 232-33.

We conclude, for the reasons siated abave, that the local board’s decision {0 add the three
additional lessons does not violate the Free Speceh Clause,

{(2) Free Exercise of Religion

The Appeilants argne that the three additional lessons violate the Free Fxercise of
Religion Clause based on the assertion that they are seeling “to proteei their legitimaie, alheit
unpopular, veligious belief that views the homoscxual sex act as sinful from being refuted f their
chiidren in ¢classes Teaching the Additional Lessons.” (Appeal at 20). The Free Excrcise of
Religion Clause [brbids a governmental entity from adopiing laws designed to suppress religions



heliefs or practices unless the laws are justified by a compelling governmenial purpose and
narrowly tailored to meet that puiposc. See Booth v. Maryland, 327 F.3d 377, 380 (4" Cir.
2003).

We begim ouwr analysis of the frec excrcise of religion issue by focustng on whal religious
cxercise the Appellants believe is being suppressed by the three additional lessons. As
Appellanta have stated, 1ti3 their religious balief (hal the homosexual act is sinful. The three
additional lessons do not include thai helief, but as we have stated above, a curticulum need nol
CSPOUSE CcVETY viewpoint Lo pass First Amendment muster. The use of ihe three lessong in the
MCPS does not, obviously, preclude the Appellants from espousing their religious belicfs which
they recognize are unpopular,’ I is difficult to conclude, therefore, the Free Excreisc of Religion
Clause is actually implicated here.

Bat, if it were, 1t is our view that the Free Excreise of Religion Clause is not so broad as
Lo sirike down a sct ol lessans that do not include the Appellants’ religious beliefs ahoul,
homasexualily and abeut which the Appellants have a religious objection, “Courts have rcfused
to recognize that schools must shelter students from curricular messages to which the students
have a religious objection.” See Myers v. Loudoun County School Roard, 251 F. Supp. 2d 1262,
1272 (B.D. Va. 2003), aff"d on other gromids, 418 F.2d 395 (4™ Cir, 2005).

Indeed, the Supreme Court has stated:

We do not hold thal every state aclion implicating religion is
invalid if one or a fow citizens find it offensive. Pcople may lake
offense at all manner of religious as well as nonreligious messages,
hut affense alene does not in every case show a violation. We
know too that sometimes to endure social isolation or even anger
may be the price of conscicnee or nanconformity.

Lee v. Weisman, 505 U.B. 577, 598-99 (1992). See also Leahaert v. Harringion, 332 F.3d 134,
141 (2™ Cir. 2003) (noting that the free exercisc clause was not violated by mandatory healih
curriculum that the parent disagreed with on religious grounds),

What is clear is that the Appellanis seek to protect their children front being exposed to a
surriculum that does not espouse their helief in the sinfulness of the hamosexual act. This they

can do by not submiiting the consent form for aticindance at the three lessons. Tn (hat way, their
children are proteeted.

*1f the Appellants are avguing that the additional icssons should teach their religious
beliefs on homosexuality, an Establishmeni Clause issue would likely arise. See section (3)
infia.



Beecanse ihe three additional lessons are not imandatory and because the Appellants have
no fundamental right to contral the confent of the currienlum on religious grounds, il is our view
that the local hoard’s dectzion to adopt the three additional 1essons systemwide does not vinlate
the Free Exercise of Religion Clause,

() iEstablishment Clause

The Appellants assert that the three additional lessons violate the Establishment Clause
beeause the government is directly invelved in preforring one sel of religions heliefs over
another. (Appeal at 23). They describe the Establishment Clause issue as a moral dichotomy
between (he rightness or wrongness of homosexnality.” (Appeal al 25, 27}, They argue that the
curricuium is based on the “morality of Secular Humanism™ which, they asseit is a religion.
{Appeal al 24},

The local board argues that the “Appellants’ entire Establishment Clause argument is
predicated on the notion that the Revised Lesson’s promotion of tolerance is not a valid secular
pmpose, bul inslead constituies a * moral viewpoint” identified with the ‘religion’ of ‘Seenlar
Humanism®.” They asseri that the Appellants® Esiablishment Clause argument Fails as a matter
ol law. (hMotion at 163,

To withstand an Establishment Clause challenge, a state action (1) must have a scenlar
pumoss, (2) must, as its primary effect, neither advance nor inhibit religion, and (3) must not
foster an cxcessive entanglement with religion. Lemon v. Kurtzman, 403 U.S. 602, 612-13
{1971}; accord Rrown v, Gilmore, 258 F.3d 263, 275 (4" Cir, 2001, cert. denfed, 534 1.8, 996
(2001). In addilion, statc action “wonld violatc Establishment Clause principles by sending a
message of govermment endorsement of religious activily,” Child Evangelicalism Fellowship of
Maryland, Inc. v. Montgomery County Public Sch., 373 F.3d 589, 594-95 (4™ Cir. 2004) (citing
County of Allegheny v. ACLU, 492 U8, 573, 592-94 (1989)), or by “cocreing participation in
religious activity,” /. at 595 (citing Lee v. Weisman, 505 U.8. 577, 587 (1992)).

The Iocal board argttes that the curriculum has a sceular purpose. Its poal, they asser, is
to teach tolerance not to advance a religion. Appellants assert that tcaching lolerance is Scoular
Humanism, and Seeular Humanism 12 a religion. Courts have, however, rejected the conlention
that Secuiar Mumanism is a religion. See, e.g., Peloza v, Capistranc Unified School District, 37
F.3d 517, 521 (3" Cir. 1994). cert. demied, 515 1.8, 1173 {1993); Smith v. Board of School
Commissioners of Mobile County, 827 T.2d 684, 690-95 {11™ Cir. 1987). Morcover, as the local
board argucs, teaching tolcrance of diversity is a civic value, and public schoois are the main
vehicle “for transmitting the values on which our society rests.” Phler w. Doe, 457 U8, 220, 221

* They state that the thres additional lessons do net include the vicws of reli gious
conscrvatives who have a “legitimate moral offense o homosexual conduct . . . .» {Appeal at
25). We have concluded in the previous discussion that a local board is not required Ty the First
Amendment ta include all viewpoints in its curriculum.,
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(1982Y, Board of Education v. Pico, 457 U.8. 854, 864 (1982). The three lcssons, in our view,
are secular in nature,

The additional lessons, we also conelude, do not advance or inhibit refigion nor do they
fosier an excessive entanglement in religion. Admuttedly, the three additional lessons, are
offengive, in parl, lo Appellanis’ religions beliefs, bul as we explained above, the additional
lasanns do fat inhibif the Appellants from practicing theit religion ot from adbering to their
religious beliefs about homosexual acts,

We conclude that the three additional lessons do not violate the Estabiislnnent Clause,
{4} Equal Protection

The Appellants argue that the additional lessons (reat certain MCPS sindenis differenily
fron others beeausce the additional lessons deal with homasexuals and transgender issucs, but not
with ex-gay issnes." (Appecal at 27-30). Appellanis are correct that the three additional lessons
do not include any content related to ex-gays.

The local board argues thal, even if the exclusion of cx-gay issucs ftom the conleni af the
additional legsems 13 “some sort of intemtional classification based on scxual oricatation,” it does
not violate the Hqual Protection Clause. {Appeal at 29).

The Equal Protection Clause allows for different freatment based on sexual orentation as
long as the diflerences in treatment ave rationally related to a legitimate governmental inforest,”
See, e.g., Thomasson v, Percy, 80 17.3d 9135, 928 (4™ Cir, 1995), cert. denied, 519 11.8, 048
(1996). The assessment of whether diffcrences in treatment arc rationally related fe legitimate
government purposes requires greal deference to government’s choice of interests to address,
Indeed, it is not a courl’s place “to judge the wisdom, fairmess, or logic of legislalive choices.”
Fd.

The incal board apparently determined that focusing the additional lessons on
homoscxuality and transgender issues wag direcily refated to their goal of fostering tolerance for
and climinating disevimination against that population. (Motion at 29). That focus addresses a
legitimate gavernmental interest. A3 the Stale Superintendent staled in denying the Appellants’
request Lo slay the ficld tesi:

One of serious problems in our schools today is bullying and
harassment. Tndeed, 1 2005 the General Assembly directed school
systems fo report all incidents of harassment against students hased
o race, native origin, marital slatus, sex, sexual orientation,

“ For the purposc of the Appellanta® argument, we will assume that there are CX-gay
stndents who attend sehoals in MCPS, although the Appellants do not so assert.
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gender identity, religion, or disability. Md, Edue. Code Ann, § 7-
424, The lessons at issue here address harassment prahlems as
they relale to sexual orientation and gender identity. They
emphasize tolerance and aceeptance. They address ways ta deal
with bullying and harassment and how to preventit. [Tbhelieve it is
in the public interest to field test those lessons lo determing
whether to move forward with full implemeniation of 2 curriculum
designed, in part, to reduce bullying and harassment.

Order of the State Superintendent, March 7, 2007,

For those reasons, we conclude that a failure to address of ox-gay issucs docs nol risc to
ihe level of an equal protection violation,

{3} Subsiantive Due Process

The Appellants assert that the three additional lessons violale their fimdamental right to
direct the education of their children.” (Appellants’ Opposition af 41,

We racognize that subatantive due process prevents the state from acting on rights that are
“fundamental.” Palko v. Connecticut, 302 1.8, 319, 323 (1937). Tt is, of course, the
fundamental rights ol a parent to control the upbringing of his/her child, Mever v. Nehraska, 262
LS. 390, 304 (1923), but that right is not ahsolute, it must bend to the State’s duty lo educaie its
citizens. “[T]he fundamental right of parents o guide the upbringing of their children, when
Juxtaposed with the State’s duty to pravide for the education of its citizens, [is limited).
Specifically, the parcntal right 1 limited to the coarse decision of whether to enrell a child in a
public school, private school, or if the child is sufficiently mature, to dis-enroli a child from
school altogether. See Myers v, Lawdoun County School Board, 251 F. Supp. 2d at 1275-76
ciling Plerce, 268 U.S. al 535; Voder 406 U.S. at 235, 92 5.Ct. 1526;

Decisions about currienlmm arc essentially left to the school system. See Boring v.
Buncombhe County Board of Education, 136 F.3d 364, 369-71 (4% Cir. 1998), cert. denied, 525
U.5. B13 (1998). “The fundamental right to raize one’s childron ag one sees fit is not broad
enough to cncompass the right to re-draft a public school curriculum.” Myers v. Loudoun County

School Board, 231 T. Supp. 2d at 1276.

7 Appellants also contend that the lessons violate the inierest of students io receive
aceurate and complete information in efforts to learn and acquire knowledge, The answer to
coneerns about the accuracy of the lessons is that theiv ehildren need not be exposed io the three
addrlional lessons. The parents need not give consent for their children to aitend those classes.
Their children need not siudy materials their parenis helieve are factually inacenraice.
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Therefore, it is our view that the decision of the local hoard to adopi the three addilional
lessons docs not violate the Appellants’ substantive due process Tight to raise their children as
they see (.

{5 Maryland Constitution

The Appellants claim that the three additional lessans violate Article 36 of the Maryland
Declaration of Rights, Freedom of Religion which states:

... All persoms arc equally entitled to protection In their religious
liberty; wherefore, no persons ought to any Jaw 1o be molested in
his person . . . on account of his religions persuasion .. .

... nor ought any persan to be compelled to frequent, or maintain .
.. lomaintain, . ., any minisiry . . 2

That provision parallels the United Staies Constituiion’s provisions protecting religious freedom.
See Bienanfeld v. Benneit-White, 91 Md. App. 488, 504, fin. 8 (1992), cert. denfed, 327 Md. 625
{1992},

Tor the reasons stated in sections 1-3 above, it is our view thal the three additional lessona
da not violate Arlicle 36 of the Maryland Declaration of Righis.

. Challenges Based on State Regulations

The Appellants ehallenge the thres additional lessons as violating a panoply of State
regnlations, The regulatery challenges fall into two categories - violations based on religious
reasons and violations based on the regulalory requirements of a health education curricnlum.

The violations based on religious reasons are that the three additional lessons violate:

(1} COMAR 13A.04.04.01 which precludes religious cducation in the public schools;

2y  COMAR 13A.04.05 which calls for education that is multi-cultural including

dhversity of religious belrefs,

We have already coneluded that the three additional lesgons are not based on a religion
and need nol include religions belicls abont homaoscxuality.

The violations based on ihe repulations governing the health educational curriculum are
discussed helow,

(a}  Elcctive Coursc

The Appellants contend that the regulatinns require 1hat the canteni. presemied in the throe
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lessons be offered only in a stand-alone elective course. The regulations siate, however, that the
basic health cducational eurriculum nnst address “advanced Physiology and Psychology of
Human Scxual Behavior,” COMAR 13A.04.18.03(RY3)a). The basic health cducalion
program must inclede seven topics:

(1) Maturation;

(2)  The reproductive process;

)] Sexual variations,

{4 Premarital mtercourse;

{5) Marriage and fanily responsihilities;
{0} Family planning;

{7y  Sexually transmitted diseases.

COMAR 13A .04.18,03(B3(3)c) (emphasis added).

Those topics “may be offered as an elective cowrse” COMAR 13A.04.18.03(B)3)a) (emphasis
added), The permissive nalure of that regulation leads to the conclusion that the local bhoard
could decide to offer thase lopies in its general health education course, not just as an cleetive
cowse.! The regulations state that “[o]ther aspects of sexual hehavior . . . shall be offered in an
identifiable elective course.” COMAR 13A.04,18.03(B3{3)(1). Ttis our view that “olher aspecis
of sexval behavior” means topics different from those seven topics that must be included in the
bagic heaith education curticulum.

Tn our view, the Appellants are incomrecl that the (hres lessons, which inelude discussion
of sexmal variations, must be offered as a staid-alone clective course.

() Erotic Techniques

State regulations state that ihe instroctional malerials “may not . . . discuss or poriray
erofic techniques of sexual intercourse,” COMAR [3A.04.18.03:(3)(a). The Appcliants state
that any discussion of “anal and oral sex in the condom lessons and video clearly and patenily
viclates this standard,™ (Appeal at 33). The local board disagrees arguing that teaching students
how to 188 a condom and talking about the anal or oral sex i in thai context is nol a discussion
ol erotic iechnmigues. (Response at 6).

The regulations do not define “erotic tecliniques.” While it may be that what i3 erotic is
in the cy¢ ol the beholder, o be definitionally classified as “erofic™ requires “scxually arousing or
suggeslive symbolism, scllings, allusions,” See Random House Dictionary of the English
Langnage (2 Ed. unahridged) at 659. The local board has concluded that the content of the
condom lesson does not contain erolic techniques, It is within their quasi-legislalive purvicw to

® We point out, of course, ihat the thres additional lessons are not mandalory. Parenial
permission 1s required 1o attend the three additional lessons.
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do =0 in the sontext of the cammunily in which they live,

It is not appropriate for this Board to sccond guess that conclusion. We return to the
proposition that this Board’s power to review the local linard’s decision does not include “the
abilily to review quasi-legislalive dectsions by substitution of the court’s judgment as Lo the
wisdom of the administrative action . . . Weiner v. Marpland Insurance Administration, 337
Md. at 191. What may be appropriate content in Montgomery County may, in another county, be
considered “erotic techmque.” Buot that is a local board's decision,

{(c) Goals of 2 Comprehensive Health BEdocation Program

The Appeilants contend that the three additional lessons do not achieve a varicty of goals
for a health education program as sct forth in COMAR 13A.04.18,02 because the Iessons do not
adequateiy pravide information en the risk of discase transmission during anal mtercourse, or on
the scrious health risks of homosexual sexnal practices. (Appeal al 33-36).

We point out thal the three additional lessons are not the total health education
curricilum. Those lessons are focused on sexual variations and the content and goals must be
viewed [rom ihat perspeetive. As Dr. Weast explained in his Junc 21, 2007 Meimo to the local
board,

In the normal sequence of instruction, the revised Iessons are the
bridge between Standard 4, Family Life and Fuman Sexuality cotd
Standard 7, Disease Pravention and Comtref, Duc to the timing of
ihe field test, the revised lessons were tanght out of sequence.
There fore, many of the questions students submitted could he
addressed during the normal course of instruction. For cxample,
the questions about contraception and reproduction address
information that typically is presented to stndenis early in the
Family Life and Human Sexuality unit. During a Lull
mplementation, students will recalve this information hefore the
revised lessens. Similarly, during full implemeniation, questions
about STD/Sexually Trangmitted Infections and HTV/ATDS will be
answered immediately foliowing the condom usage lesson, during
the unit on Discasc Prevention and Control, when the 1essons arc
taught in the proper sequence.

(dMemo al 5, attached to Tune 13, 2007 Bresler letter).
Appellants are essemtially asking this Board to second guess the choices the local board made as

to the conicnt of the three lessons. This Board will not use its quasi-judicial role to sccond EUess
quasi-legislalive acts that are legal on their face.
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{dh Dyispuicd Facts

The Appellants allcge that there are disputed facts in this case and urge this Board to refer
the casc to the Office of Administrative Hearings for a full cvidentiary hearing, {Appeal at 43-
52}, The Coorl of Appeals of Maryland recognizes, however, that a judicial or irial type hearmg
is not a requirement of due process “where an administrative agency docs nof act in a quasi-
judicial capaeity and the facts to be detenmined ave “legislative” rather than ‘adjudicative” in
nature.” Momtzomery Coumy v. Woadward & Lothrop, Ine. 280 Md. 886, 711 (1977},

The local board, as we have stated herein, made a policy decision to adopt the thiee
additional lessons systemwide. It did do thnongh a quasi-legislative process. The Appcllants
cannol lurn that process into an adjudicalory proccess by doemanding a hearing on the correctness
of the content in the thnee additional lessong, Bul ihai 18 just what they have requested this RBoard
to do - 10 refer the case to OAH specifically for a hearing on the following “facts™ they assert are
in dispute:

. that homoscxuality is nol innaic;

. that the definitions used 11 the lessons lo define the origin and eanses of homosexuality
are contradictory;

» that the condom lesson fails to wam students about the risk of FOV/AIDS and STDs in
anal intcrcourse; and aboul the risk of STDs in vaginal intercourse;

. that the Tessons pose a serfous (hreat thal adolescents will erroncously self~identify as
non-heteroasxuals,

. that the lessons posc an impermissible interference in the role of £amily in ihe moral
formation of students; and

. the lessons fail Lo teach tolerancs of ex-gays.

Not only do the Appellants not have a legal right to such a hearing, the “facts™ they allege
are in dispute are, for the many rcasons cxplatned herein, within (he legal pirview of the school
to include or nol include in the three lessons.

() Deciaratory Ruling

The Appellants ask for a serics ol declaratory rulings defiming what they would have to
prove at the Office of Administrative Hearings in arder to provail in a coniested case hearing,
Because this Roard will not review a legal quasi-legislative dectsion thirough an evidentiary
hearing challenging the validity of the curriculum choices made by the lacal board, we decling to

issue the declaratory rulings (he Appetlants vequest.

{I} Other Arpuments

The Appellants sct forth a series of arguments on pages 37-43 of their appeal, They are
cssentially repetitive of the argumenis addressed above: viewpoint neutrality; disparale treatment;
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and discrimination against ex-gays.
Conchision

For all the reasons stated herein, we conelude that the three additional lessons do not
violate the Taw. As to the content of the lessons, there may he disparatc poinis of view on
whether homasexuality or transgender issues are appropriataly included in the eurrieulum in ihe
way MCTS has chosen 1o do so. Yet, that decision is & local decision and this Board, acting in a
quasi-fudicial capacity, wili not sccond guess the appropriatencss of the local hoard's decision
governing cuwrriculumn, unless, of course, that decigion is illegal.

Thercfore, this Beard upholds the decigion of the lecal beard to adopt the three additional
lessons solely an the grounds that that decision is not illegal and denies the Appellants’ request for
declaratory rulings. Four members of this Board abstain in this voie,
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